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Geethika Sudhirani Samaraweera,

No. 153, Pungala Road,

Bandararnrela.

Janaka Sampath Samaraweel-a,

Lining Tex, No. 14414,

Keysar Street, Colombo 1 1.

Defendants
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Mahinda Samayawardhena, J.

The plaintiff filed this action against the two defendants in the District

Court of Bandarawela seeking to recover a sum of Rs. 200,000.00 with

interest lent to the mother of the defendants on a Mortgage Bond given as

security. Although summons was duly served on the defendants, on their

failure to file answer, the District Court Iixed the case for ex parte trial in

terms of section 84 of the Civil Procedure Code. A few days later, an oral

application was made to the District Court seeking that the answer be

accepted in terms of section 839 of the Civil Procedure Code. This has

rightly been refused by the District Court as there is a clear provision

under section 86 of the Civil Procedure Code to cater to this situation. .Ex

parte trial was concluded by affidavit evidence and, having considered the

evidence, the District Court dismissed the plaintiff's action. The plaintiff

appealed to the i{igh Court of Civil Appeal of Badulla against the
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judgment. The 1"t defenda,t appeared in person before the High court. tsy
judgment dated 16.12.2020 the I{igh court set aside the judgment of the
District court and directed the District court to enter judgment for the
plaintiff. It is against this judgment of the High court that the 1"t
defendant has filed this leave to appeal application.

Learned counsel for the plaintiff takes
maintainability of this application on
defendant first purging her default in
86(2) of the Civil procedure Code she
against the judgment of the High Court.

up a preiiminary objection to the

the basis that without the 1"t

the District Court under section

cannot come before this Court (

Learned counsel for the 1st defendant referring to section BB(1) of the civil
Procedure code, which states that an appeal does not rie against any
judgment entered upon default, contends that once the District court
dismisses the plaintiffs action, the judgment ceases to be a judgment as
contemplated under section BB(1) and the question of purging default does
not arise and therefore the 1"t defendant can prefer an appeal to this court
against the judgment of the High court. Learned counsel further contends
that in any event section g6(2), which allows a window of opportunity for
a defendant to purge default, cannot be availed of by the 1"t defendant in
view of section 59 of the Mortgage Act No. 6 of 1949 since that provision
is inapplicable to a defendant in a hypoth ecary action. Hence it is
submitted that this court shall entertain this leave to appeal application
under section 839 of the civil Procedure code or by application of the rules
of natural justice.

trn terms of section 84 0f the civil Procedure code, the District court can
fix ex parte trial against a defendant on two occasions: (a) failure to file the
answer; and (b) failure to appear on the date of the hearing of the action.
The defendant need not appear in person on the trial date and can be
represented by an Attorney-at-Law, which is sufficient compliance with
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section 84. In this case the 1st defendant's faiiure to file answer triggered

the application of this section. Section 84 reads as follows: "If the

defendant fails to jile his answer on or before the day fixed for the filing of
the antswer, or on or before the dag _fixed for the subsequent filing of the

ansu)er or hauing jlled his anstuer, if he fails to appear on the dag fixed for
the heaing of the action, and if the courtis satisfed that the defendant has

been duly serued with summonq or hc-s receiued due notice of the dag fixed

for the subsequent filing of the ensu)er, or of the dag fixed for the hearing of
the action, as the case may be, and if, on the occasion of such default of the

( d.efend.ant, the ptaintiff appears, then the court shatl proceed. to hear the

case ex pafte forthwith, or on such other dag as the court may fix."

How a defendant may purge default is set out in section 86 of the Civil

Procedure Code. Two opportunities are available to the defendant: (a)

before entering the judgment, the Court can purge the default with the

consent of the plaintiff; and (b) after entering the judgment, the defendant

can make an application to Court to purge the default within 14 days of

service of the ex parte decree. Section 86(2) reads as follows: "Where,

tuithin fourteen dags of the seruice of the decree entered against him for
default, the defendant uith notice to the plaintiff makes application to and

thereafl.er safisfes court, that he had reasonable grounds for such default,

the court shall set aside the judgment and decree and permit the defendant

to proceed utith his defence as from the stage of default upon such terms as

to cosfs or otheruuise as to the court shall appear proper." Section 86(2A)

states " At any time prior to the entering of judgment against a defendant for
default, the court ffiau, i,f the plaintiff consents, but not otheruise, set aside

any order made on the basls of the default of the defendant and permit him

to proceed uith his defence as from the stage of default upon suchterms as

fo cosfs or othertulse as to the court shall appear fi/." According to section

86(3) "Euety applicatiott under this section shall be made by petitictrt
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In terms of section B7(1) of the civil procedure code, the failure on thepart of the plaintifr to appear before court on the trial date warrants
dismissal of the plaintiff's action. This does not mean that the plaintiff
shall be physically present on the trial date. He can be represented by an
Attorney-at-Law and that is sufficient compiiance with section 87(1).

If the court dismisses the plaintiff's action in terms of section gz(l)when
the defendant is present and there is a claim in reconvention in the
answer' the defendant can move to fix the case for ex partetrial against
the plaintiff on such cross claim, as such cross claim has the same effect
as the plaint in an action in terms of section 75(e).

Section B7(1) of the civil procedure code reads as follows:,,where the
plaintilf or tuhere both the praintiff and- the d-efend.ant make defaurt in
appearing on the day fixed'for the trial, the court srmltdzsmiss the ptaintiff s
ctction_."

How a plaintiff may purge default is set out in section B7(3) of the civil
Procedure code. In terms of section B7(3), the plaintiff can make an
application to the District court to purge default within a reasonable time
from the date of the dismissai of the plaintiff's action. Section B7(3) reads:
"The plaintiff mag appra tuithin a reasonabre time from the d,ate of
dismissal' bg uag of petition supported by affidauit, to haue the dismissal
set aside, and if on the heaing of such apprication, of which the d.efend.ant
shall be giuen notice, the court is sc/isfe d. that there u)ere reasonable
grounds for the non-appearance of the praintffi the court shail make order
setting aside the d.ismissal upon such terms as /o cos/s or otheruurse as if
thinks fit, and. shart appoint a d-ag for proceed.ing uith the action as from
the stage at uthich the d_ismissal for d.efault u)as me.d_e.,,

In terms of section sB(1) " No appear shail rie dgainst any jud.gment entered.
upon default-" This means a final appeal cannot be filed from an ex parte
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judgment entered against a defendant for failure to file answer or for want

of appearance of the defendant on the trial date. A final appeal also cannot

be liled from a judgment entered against a plaintiff for want of appearance

on the trial date. In such a situation, if the defaulter is the defendant an

application under section 86(2) or if the defaulter is the plaintiff an

application under section 87(3) shall first be made to purge the default

before contesting the case of the opposite party on the merits.

In terms of section 88(2) as it stands now (after its amendment by the Civil

Procedure Code (Amendment) Act No. 5 of 2022]l, the order made after

such inquiry to purge default is appealable by the dissatisfied party wi.th

the leave of the High Court first had and obtained. Section B8(2) as it
stands now reads: "TTte order setting aside or refusing to set aside the

judgment entered upon default shall accompany the facts upon which it is
adjudicated and specify the grounds upon uhich it is made, and shall be

liable to an appeal to the releuant High Court established by Article 154P of
the Constitution, uith leaue fi.rst had and obtained from such High Court."

However, section BB(1) has no application when the plaintiff"s action is

dismissed on the merits (as in the instant case), not on the default of the

plaintiff as contemplated in section B7(1). The contention of learned

counsel for the 1"t defendant that when the plaintiff's action is dismissed

after tlne ex parte trial, the judgment ceases to be a judgment in terms of

section 88(1) or that the defendants cease to be in default because the
judgment is then in favour of the defendants, has no merit. The default

will continue until it is purged. The further contention of learned counsel

for the 1"t defendant that in such circumstances this Court can grant relief
under section 839 of the Civil Procedure Code or on the principles of
natural justice also has no merit. This Court cannot grant relief to the 1st

defendant under section 839 of the Civil Procedure Code. That section is

applicable to the District Court, not to this Court. In any event, section

(
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839 cannot be invoked when there are express provisions in the civilProcedure code to deal with the situation. There is no necessity todesperately look for ways to invoke the jurisdiction of the District court orthis court to grant relief to the 1"t defendant. secti on g6(2)is very crear.The High court has now directed the District court to enter judgment forthe plaintiff. once the ex partejudgment is entered and the decree isserved on the defendants, they can within fourteen days of service of thedecree make an application by petition and affidavit to purge the defaultin terms of section 86(2) of the civil procedure code. If they succeed, theex partejudgment will automatically be rendered nugatory regardress ofits merits or demerits and the defendants wiil get the opportunity to fireanswer and contest the plaintiff's case on the merits. If the defendants areunsuccessfui in their application to purge the defaurt, in terms of section88(2) they can file a leave to appeal application against that order to theHigh court. The 1st defendant is not without a remedy. There is nonecessity to invoke the inherent powers of the court or the principles ofnatural justice.

In terms of section BB(1), the 1st defendant courd not have filed an appealbefore the High court if the ex parte judgment was entered against her bythe District court. If appear does not rie against an ex parte judgment, noleave to appeai lies, since in the event reave is granted, the applicationbecornes an appeal. what cannot be done directly cannot be doneindirectly: euand' aliquid. prohibetur ex directo, prohibetur et per obtiquum.

upon taking up the case ex parte against the defendant, if the Districtcourt dismisses the plaintiff's action on the merits, the plaintiff can filean appeal to the High court against that judgment. As I stated previousry,in such an eventuarity, section BB(1) has no application as the judgment
was not entered against the plaintiff on his default. It is true that thedefendant (defauiter) is made a party to such appeal. once the defendant

(
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is made a party, is the defendant entitled as of right to a hearing? The
answer is in the negative. The defendant is made a party to be given notice
that an appeal has been filed against the judgment of the District Court
dismissing the plaintiff's action. The defendant, if he wishes, can appear
before the High Court and be a passive observer or silent spectator to the
proceedings. The defendant has no right of audience but the High Court
in the exercise of its inherent powers may get any matters clarified through
the defendant to come to a just conclusion. In any event, the defendant
will not get the opportunity to fully present his case before the High Court

( because the High Court of Civil Appeal is not a trial Court but an appellate
court. vide Arumuga.m u. Kumarasuama [2000] BLR 5s.

Under section BB(1) there is a statutory bar to filing an appeal against an
ex parte judgment. What about other instances whereby Courts make
numerous ex parte orders, not judgments? when ar1 ex parte order is
made, can the affected party straightaway go before the appellate Court
against that order? The answer is in the negative. VitTe Jana Shakthi
Insurance u. Dasanayake [2005] 1 Sri LR 2gg at 303, penchi u. Sirisena

120121 1 Sri LR 4O2 at 408. ln Hotel Galaxy (Put) Ltd. u. Mercantile Hotels
Management Ltd [1987] 1 Sri LR 5, the supreme court, citing several
authorities (Loku Menika u. selenduhama (lg47) 4g NLR 3s3, Habibu
Lebbe u. Punchi Etana (1894) 3 cLR BS, cald.era u. santiagopulle (tg2o) 22
NLR 155 at 158, weeratne u. secretary, D.c. Badulla (L92o) 2 cLR 1g0,
Dingiihama u. Don Bastian(1962) 65 NLR s49, Bank of ceylon u. Liuerpool
Marine & General Insurance co Ltd (1962) 66 NLR 472, Nagappan u.

Lankabarana Estates Ltd (1971) 75 NLR 4gg), held ,.A parta seeking to
canuass an order entered ex pafte against him must apply in the first
instance to the court uthich mad.e it. This is a rule of practice tahich has
become deeply ingrained. in our legal sgstem",, This time-tested ruie is
applicable not only when an ex parte orcler is made by a Court of law but

(

COPIES SUPREME

0 2 No\/ ?0?3

SRI LANKA

also by any tribunal, administrative or quasi-judicial bod 'I



i0 sc/APPEAL/7Sl2o2t

However, in an exceptionar situation, the High court can exercise
revisionary iurisdiction to set aside an ex partejudgment or order made
by the original Court 

"ifest failure of iustice (Mrs. sirimauo Band.aranagake u. Times of
ceglon Limited. [1995J 1 sri LR 22). The judgment in Mrs. sirimauo
Bandaranagake's case shal not be misinterpreted to argue that as a
general rule the law provides for the invocation of the revisionarlz
jurisdiction of the High court to canvas s ex partejudgments or orders on
the merits' This is what M.D.H. Fernando J. stated at 40:

(I hold that an ex parte d.efault jud.gment cannot be entered_ utithout a
hearing and an ad.judication. I further hord. that hauing regard. to the
facts and circumstances of this cctse, there has been np_gdjldggatip!
at-au; it was not a mere elTor in exercising a jud.iciar discretion, or in
assessing the credibitity of a tuitness, or the weight of euidence;
judgment in fauour of the plaintiff tuas unreasonable and. peruerse
insofar as it uas based. on the assumption that the Defend,ant had_
published the impugned. statements; the praintiffs rawgers failed_ in
their dutg to the Court;
prejudiced, and there has been o
exercise of the reuisionary jurisd,iction of the Court of Appeat tuas both
latuful and proper. (emphasis mine)

The revisionary jurisdiction of the High court cannot be invoked citing
Mrs. sirimauo Band.aranagake's case to thwart the express provisions of
section BB(1) of the civil Procedure code. The ruie is that before an ex
partejudgment or orcler is challenged on the merits, the default shail bc
purgcd.

It appears that the main reason for the 1"t defendant to come before this
courL againsl thc juclgnent oL the FLgh court without purging dclault is,
accor-ding to learned counsel for thc 1st defenciant, that there is a statutorv

(
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bar to the lst defendant making an application to purge default under
section 86(21 because section 59 of the Mortgage Act debars the 1"t

defendant from making an application under section B7(3) of the Civil
Procedure code when the ex parte judgment has been entered in a

hypothecary action.

Section 59 of the Mortgage Act as it appears in the 1980 (unofficial) revised

edition of the Legislative Enactments reads as follows: "w\tere a
hypothecary action is heard ex parte under section 84 and. 85 of the Ciuil

Procedure Code, the decree entered thereunder shall not be set asid.e und.er

the prouisions of section s6 of that Code, and the judgement entered.

thereunder shall not be deemed to be a judgement entered upon d"efault for
the purpose of section BB of that Code." It is stated by way of an explanation
in the revised edition that "This section has been recast as reference to

"decree nisi" and "decree absolute" in section 84 and BS of the ciuil
Procedure code haue been omitted by a 1927 amendment of that cod.e.,, rt

is this formulation of section 59 of the Mortgage Act that has been reiied

upon by learned counsel for the 1st defendant. According to the 1956

(official) edition of the Legislative Enactments, section 59 of the Mortgage

Act reads as follows: "where a hypothecary action is heard. ex parte und.er

section 85 of the Ciuil Procedure Code, the decree shall be a d.ecree absolute

and not a decree nisi."

As clearly explained in Sitthi Maleena and Another u. Nihal lgnatius Perera

and others [199a) 3 Sri LR 27o, the change made to section 59 of the
Mortgage Act by the learned authors of the 1980 (unofficial) edition of the
Legislative Enactments does not represent the correct position of the law

and therefore need not be adopted. Although the Civil Procedure Code, by

the civil Procedure code (Amendment) Act No. 2o of 1977, underwent
radic:al changes incltrding the repeal ancl replacement of Chapter XII which

11
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of the Mortgage Act which makes reference to the original section g5 of the
civil Procedure code was not amended in line with the civil procedure
Code amendment. The original section 85 of the civil procedure code
specifically referred to hypothecary actions and stated that if the defaulter
was a defendant in a hypothecary action, instead of decree nrsr, decree
absolute should be entered straightaway. However the original section g7
of the Civil Procedure Code further provided that when decree absolute
was so entered, the defendant could apply to the District court within a
reasonable time to have it vacated, thus providing the defaulter an
opportunity to challenge the decree. By Act No. 20 of Tgrr inter alia.
references to decree nisr and decree absorute were removed and the
common word decree was used instead. These changes are not reflected
in section 59 of the Mortgage Act as it presenfly stands.

Section 16(1) of the Interpretation Ordinance No. 6 of 1949 states ,,Where

in any u;ritten lanu or d.ocument reference is mad.e to any utritten law tuhich
is subsequently repealed., such reference shatl be d,eemed. to be mad,e to the
u)itten laut bg uhich tlrc repeal is effected. or to the cor-respond.ing potlion
thereof." Hence the default of a defendant in a hypothecary action is
governed by the present provisions of Chapter XII of the Civil procedure
Code and therefore the contention of learned counsel for the 1"t defendant
that section 86(2) of the Civil Procedure Code cannot be availed of by the
1st defendant is misconceived in law. Once the ex parte decree is served
on the defendants they can make an application to purge default in terms
of section 86(2) of the civil Procedure code and take further steps in
accordance with the law. It is unfortunate that judges and lawyers sti11
rely on section 59 of the Mortgage Act as it incorrectiy appears in the 19gO
(unofficial) edition of the Legislative Enactments (e.g. Austraranka
Exporters Put. Ltdu. Ind.ian Bank[2001] 2 sri LR 1s6) and this must be

12
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For the aforesaid reaso,s, I upi-rord the preliminary objection raised by
learned counser for the praintiff and dismiss the appeal u,ith costs.

P. Padman Surasena, J.
I agree.

( A.L. Shiran Gooneratne, J.
I agree.

sgd u-

Judge of the Supreme Court

Sg.l r.-

Judge of the Supreme Court
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Judge of the Supreme Court
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