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This is gn an ~licaticn undﬁr Ar':-icle 126 of the

Chnutitution allcging 1nFrinJements of cartain fundamnental rights

of the mnetitioner by the 15t to5 the 4th r?ngondmnto (hereinafter




referred to as the 4’ respondmnts) who were at all timés métérial‘
police officers” attached to the Panadura police station. The
petitioner pleads that he was arrested by the police on 9.10.1986

on suspicion of having comnitted theft of side mirrors from several
motor vehicles. He was thercafler taken to the Panadura police
station and kept in custody for 5 nights without being produced
before a MagiStrate. During this period of 5 days he states he was
severely beaten up by the 4 respond:xnts with batons and was also
subjected to physical torture by them by being hung to a beah at the
police station by his hands tied to a rope and by his penis béing
crushed as a result of it being put into a drawer and closed causing
him unbearable pain and suffering. lle further states that when he
asked for water he was given water mixed with chilli powder which

he was forded to drink. In his petition he thus alleges infringemen(
of the fundameéntal rights guarantecd by Articles 11, 12(1) and 13 of
the Consﬁiﬁgtion.'At the hearing before us, however, learned
President'sMcounsel appearing for him was content with confining

his case toathe alleged violation of the right guaranteed by Article
11 only. He contended that there was sufficient material to establish
that the~petit1.ner had bezsn subjected to torture and/or to cruel,
inhumam or degrading treatment at the hands of the 4 respondents. It
was not disputed that such action, if proved, constituted executive
or administrative action and that the State would be liable to

compensate the petitioner.

The 4 respondents deny that the petitioner was arrested
on 9.10.1986. Their position is that he was arrested at or about (
6.45p.m. on 13.,10.1986 near the Panadura bus stand by a police party
comprising of the 1lst and the 4th respondents and t.'o other police
officers; that when the police party arrived at the bus stand the
petitioner dropped his bkicycle and took to his heels but was chased
and arrested; that whilst being questioned he again attempted to

escape when a certain amount of force as was reasonably necessary

under the circumstances was used on him to bring him under control
and that after conducting investigations the police party returned
to the police station at 11.35 p.m. when the petitioner was handed

over to the reserve officer who put him to the lock-up. The 4
respondents deny that they assaulted the petitidnér or /'that they
subjected him to torture or such treatment as allegel by him.

I do not think it 1is necessary for me to embark on a
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petitioner had, inter alia, becn hung foom a beam at the’ police station
and beaten up and that his penis had been inserted 1hto a drawer and
closed Hé also drew the attention of court to the fact: that the
court itself observed the manner in* .‘hich the petitiocnher walked up
when the casc was called. le al:o reforred to the report of ‘the M.O.,
Bandaragama, according to which the petitioner had been exnmined at

8 p.m. On the 14th, and pointed out that it only specified thét the
petitloner had no external injuries as a:ainst the 'Remarks Column'
and nothing else. Ile requested conrt for an ordor that the petitioner
be produced forthwith before the J. 11.0., Colombo, and a report be
called from him. The Lablstrate made order accordingly and directed
that the petitioner be again produce? in court on the 20th. On the
20th the petitioner was not produced in court as he was stated to be
underg01ng medical treatment at the Prison hospital in Colombo. Nor
had the petitioner becn produced for examination by the J.M. O., 5
Colombo. The Magistrate then directed that the case be called on the L
22nd and that the petitioner be pfoduced before him on that day. The
petitloner again was not produced in court on that day. Observing that
no steps had been taken by the Superintendent of Prisons, Welikada,

to produce‘the petitioner before the J.M.O. on the ground that he was
being treated at the romand hospital, the Magistrate directed the
superintendent of Prisons to compiy with his order forthwith and to
report to court on the 29th. He also called for a medical report from
the prison doctor who had treated the petitioner. The petitioner was

also ordered to be peoduced in court on the 29th.

On the 29th the petitioner was produced in court. All
3 medical reports, namely those of the Bandaragama M.O., the prison
doctor and the A.J.M.0., Colombo, were also hefore court. The report

- of the Bandaragema 1M.0. shows that the petitioner was examined by him

at 8 p.m. on the 1l4th. All the cages therein are unanswered and are
left blank. As against the Remarks Column he states kkak 'No external
injuries'. The report of the prison doctor ddiscloses that the

petiti ner was admitted to the prison hospital on the 17th and that

on an examination of him the same evening he was found to be suffering
from pyelitis and -that he had two abraisons - cone just above the

right wrist joint and the other at the back of the left wrist joint.

The report of the. A J H O reveals that the petltloner was examined
by him on the 24th and that he had three scars - one on the left

+rist, one on t.c right wrist and the other on the lower right
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there is nothing else to support the allegation that EHe petltionefs
arrest took place on the 9th as urged by him and not on the 13th

' as urged by learned counsel for the 4 resoondents. It is, however,
,necessary that I should on this aspect of’ the matter point out' that
" the notes of inquiry (1R5) produced by the 1lst respondent'appear to

supoort the position of the 4 respondents that the arrest took place
on the 13th as maintained by them. Be that as it may., xhxxxxuxx ih

view of the oral submissions made to us at the hearing the crucial
:lssue that arises for our dctermination is the petitloner S
}allegation that he was subjected to torture or to cruel, inhuman

or degrading treatment by the 4 respondents. For a proper apprec1a—

" tion of the relevant matters pertalnlng to this issue, it will be

helpful if T set out certain events in their chronologigal sequence
«which have not been controverted hefore us. The day after his arrest,
namely on the 14th (the time is not clear), the petitioner was taken
by - Police Constable Senaratne firstly to the Panadura hospital to be
produced before the D.M.O. for a medical examination and since the
D.MO. was not available thereafter to the M.0. of the Bandaragama

- hospital. After the M.O. examined him, he was taken by P.C.Senaratne

before the acting Magistrateg Panadura, on the same day who made
order 'remanding the petitioner till the 27th, whereupon P.C.Senaratne
took him to the Panadura remand prison and entrusted him to the (

~prison authorities also on the same day. Bxihibit 1R9, & certimied

copy of the lagistrate's court case, confirms that the petitioner

] was produced by P.C.Senaratne bhefore the acting Magistrate on the

l4th and that he was remanded to fiscal custody till the 27th. It
further established that on the following day (15th) the petitioner's
attorney moved court to call for a report from a government doctor
regarding the injuries on the petitioner. The lst respondent then
informed court that the petitioner had already been produced before
the M.0., Bandaragama, . The llagistrate thereupon made order that

the petitioner be produCed before him on the following day (16th).

It seems to me: veft*geobable that this. order‘was made because the
Magistrate himself Wanted to see the petitloner before ordering a
medical examination. On the 16th the petitioner was produced in

court in fiscal custody. Bis attorney then informed court that the
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ofﬁlceﬁe kn /hlch event too the State would be llable to cb@pensate
‘the’ peﬂi;iqner lin terms of Article 126 of the Cohstitution. asisuch

:action on thelr part would constitute PXGCUUlve or aJm;niotratlve
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action,

{ :
A However a close and careful scrutiny of the salient
facts and circumstinces of this case .rould se:m to indicate’ that the
}injpries on the petitioner were inflictad on him at a time when he

was held in police custody. They are not salf-inflicted injuries.

;Nof is it the position of the 4 respond nts that they were injuries
caﬁsed at’any time prior to or during the course of his arrest. The
police party arrested him./on the L 3t 1o 1‘.‘(‘-1n531:'L11('3' in theit custody
till they returne! to the station at about 11.45 p.m. that night.

He was then handad over to the reserve officer tho took over: his cus-
‘tody. He remained in the charge of the rescrve officer until'?olice
‘Constable Senaratne took him first to the Panadura D.M.O.' office,
next to the Bandaragama M.O.'s office and finally before the acting
Magistrate and to the remand prison, Panadura,all of which took

place on the 14th. According to 1R5 (notes of inquiry) Police
constable Senaratne left the station with the petitioner for this
purpose at 6 p.m. and returned at 8.20 p.m.. On the very next date
(15th) the petitioner's attorney, alleging that there were injuries
on the petitioner, moved court to have him e—amined by a government
doctor, whilst on the following day (16th) the attorney specifically
stated to court ho caused them and how they were caused and also
drew the attention of court to the manner in which the petitioner
walked up when the case was called in court. As submitted by learned
President's Counsel, it is quite probabde that the court having

rmkx directed on the 15th that ¥he petitioner be produced before it
on the 16th, and having seen him, was satisfied that the petitioner
xasxin exihibited some form of discomfort or pain which needed
further investigation. These reprcse entations made by the petitioner s
attorney in court at the very first opportunity that presented itself
to him are of the utmost significance and have to be given due
weightage. True, no doubt, the petitioner himself made no such
complainf either to the Bandaragama MM.O. or to the acting Magistrate.
But his failure to do SO must be vieved and adjudged against the
backdrop of his being; ' at’ that time, held in police custody with no
access to any form of legal representatlon. The report of the M.O.,
Bandaragama, =RIkRRAX is, in my view, valueless and unworthy of

acceptance. On his own showing it is evident that he has not carried

e




Y f?fbrearm - and that he was suffering from traumatic urethrltls due to
;;erauma on the pends causing pain and diff 1culty in paSQing urine.
:tThe A.J.M.0. further states that tie petltloner gave a history of
hav1ng bezn assaulted by tie 4 re:pond:nts‘with clubs after being
ﬁung_and of his penis being crushed by putting it into a drawer and
ldcking it on the 13th. He also expresses the opinion that’the scars
- - are consistent with marks caused by ligatures used for. hanging him
.anﬂ that the injuries on him are compatible with the’ history given
“by him, On the 29th the patitioner's attorney making submisuiona

to the Magistrate in the light of the A.J.M.O.'s report requested
him to issue a noticé;on the M.O., Band&ragama, to expléin Jhy he had
stated in his report that there wvere no external injuries on the (
petitioner. A notice was issued on him accordingly. He éppeared in
court on 26.11,1986 in response thereto and and stated in court

. that as the petitioner did not complain of any pain or injuries on

‘being asked by him he reported that the petitioner had np external
o ;
injuries. o

Placing much reliance on the report of the M.0.,
Bandaragama, and stressing the fact that the petitioner'had made no
complaint of torture or assault to the acting Magistrate or other
person in authority prior to the 15th, learned counsel for the 4
respondents and learned Senior State Counsel for the 5th and 6th
respondents contended that the allesations levelled by the
petitioner were false and untenable. I am, however, unable to agrei +L
this submission, One significant feature which stands out as being
incontrovertible in this case is the presence of injuries on the
petitioner as evidenced by the reports of the prison doctor and of
the A.J.M.0.. Thus even on the assumption that the petitioner bore
no injuries at the time of his examination by the M.O., Bandaragama,
and his production before the acting liagistrate, yet it seems manifest
to me that from the moment of his arrest by the police barty on the
13th up to the time he wads examined by the A.J.M.O., Colombo,
on the 24th in the custody of the fiscal, the petitioner remained
during this entire period in the custody of either the police or the
fiscal. Assumimg, therefore, that the injuries were not inflicted
whilst the pet;tioner was in police custody. then it would
necessarily follow that they were inflicted uhen he was in fiscal
custody. In the absence of any material to the contrary, then the
only re~sonable inference is that they were inflicted by the fiscal

s




ineriminates all feur‘of them. 'In the written submissions filéd on
his behalf it would. anwear that the al]cgatlons are confined to the
2nd respondent only. Exihibit 1R5, a certified extract of the
relevant entries in the ‘nformation Bousk, shows that the 2nd ané ara
respondents were not members of the police narty that arrested the
petitioner on.the 13th, BExihibit 2R2, an extract from the Routine

Information Book, shows that the 2nad responds=znt left the Panadura

police station at 7 a.m. on the 12th to attend an inquiry at
Anuradhapura and roturncd to the station at 14,50 p.m. on the 15th.
It is therefore very improbable that the 2nd reopondent had any hand'
in this sordid episode. This circumnstance throws a certain amOpnt of.
doubt as to the petitioner's id:ntification of the police officers
JhO inflicted injuries on him. Further the petitioner has not set
out the material upon ~/hich his identification rests. As such it is
unsafe, on the matrldl placed before this court, to reach a findidg
adverse tO the 4 respondents. Hosever as the petitioner has establish
ed that he has been subjected to torture and cruel treatment'by the
police, tlhoevef they be, when he vas under ar rest, the State is liabli
to pay compensation to the victim of such action.

Article 11 of our (on)thutlon mandates that no person

shall be gubgectcd to torture, or to cruel, inhuman or degrading
treatment or 'punishment. It prohibits every person from inflicting
torturesome, cruel or inhuman treatment on another., It is an absolute
fundamental right subject to no restrictions or limitations whatsoever
Every person in this country, be he a criminal or not, is entitled

to this right to the fullest content of its guarantee. Constitutional
safeguards are generally directed against the State and its organs. %
The police force, being an organ of the State, is enjoined by the %
Constitution to sceccure and advance this right and not to deny,

abridge or restrict the same in any manner and under any circumstance.
Just as much as this right is enjoyed by cvery member of the police
force, so is he ‘prohihited from denying the same to others,
irrespective of their standing, their beliefs or antecedents. It is
therefore the duty of this court to protect and defend this right
jealously to its fullest measure uith a view to ensurlng that this
right which is declared and intended to be fundamental is always

kept fundamental and that the exccutive by its action does not

reduce it to 3 mere illusion. This court cannot, in the discharge of

its constitutional duty, countcnance any attempt by any police officer
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aut An lnnnpand(nt ekaminatlon of the petitloner, ; e
had any injurles. It se:ms to me to be prepdsteroﬁs for &
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any medlcal officer before whom a suspect is produced for a medical
wxwmlndtibn_ln_the custody of a police o££1ccr to oxpect him to

Le1] the officer in the very presence off that police officer that

he boare injuries caused to him as a result of a police assault. This
seems partlcularly sO Nth the suapect is Droduced at the 1nstance

of the police themsclves and not upon an order ofcourt., I. therefore
reject the report of the M.0. as being worthless and unacceptable.

The circumstances of this case disclose a gross lach of res pon51b111ty
and ‘a derellction ofldury on the »nart of thﬂ M.O., " Bandaragama. I do
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out in his report tne t_ft and precise nature ofi tie " 1nJuribs found (

y him bn “the petltioneq ‘at the time he eyamlned him. Although cexrtain

Ifinsinuations have been made against the A, J M.O. in the! uritten

’ubhissions filed on behalf of the 4 respondents, at the hearlng

'before fis“learned counscl, quite properly, made no endeaVour to

subétantlate them or to challenge the description of the injurles
or' the -ovinion expressed by the A.J.M.0. in his report. Hisjopinion
materially supports tie netitioner's position that th::e injuries on
him WGre inflicted at a time when he was in police custody. I may
add that the injuries found by the nrison dotctor on the petitioner
when he examined him on the 17th lends suppnort to the findings of
the A, J.M.0.. It the circumstances of this case the conc¢ludion is
irresistible that the injuries founl on the petitioner hy the A.J.H.O(
have been inflicted on him at a time when he was being held in police
custody and this apnears to be the real reason for not carrying out,
until the 24th, the order of the lagistrate made on the 16th to
produce the petitioner forthwith before the A.J.M.O. for a medical
examination. I hold that the petitioner has been subjected to
torturous, cruel and inhuman treatment as alleged by him by one or
more police officers of the Panadura police station whilst being
held in police custody at the police skation. The petitioner has Ehus
established an infringemant of the fundamental right guaranteed by
Article 11 of the Constitution by virtue of executive or adminlistyas-
tive action and is entitled to relief under Article 126(2).

In view of . this finding T o not think it necessary for me

on the material placed before this court to arrive at a specific
finding as to /hether the 4 respondents or any of them perpetrated

this crime on the petitioner. In his affidavit the petitioner
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houeVer high or low, to conceal or Jistort the truth inducedf perhaps,

oy d,fdlse sense of police solidarity. The facts of this case have
revcaled disturbing features regarding third degree methods adopted
Hy certain police officers on suspects held in police custody. Such
methods can only be d-seribed as barbaric, savage and inhuman. They
;are most revolting to one's scnse of human decency and dignity,
‘par icularly at the present time shen every endeavour is being made
i~ promote and protect human rights. lothing shocks the conscience
of a'man so much as the cowardly act of a dz linquent police offlcer
tho subjects a helpless suspect in his charge to depraved and.
(Jarbarous methods of treatment sithin the confines of the very

premises in which he is held in custody. such action on the part of

-he police will only brecd contempt for the law and will tend to make
the public lose confidence in the ability of the police to maintain
1aw and order. The petitioner may he a hard-core criminal whose

tribe deserves no sympathy. But if constitutional guarantees are to
have any meaning oOr value in our democractic set-up, it is essential

that he bhe not denied the protection guaranteed by our constitution.

For the rcasons set out above I hold that the
petitioner has succceded in establishing an infringement of the
fundamental right guaranteed by Article 11 by virtue of exccutive
sction. In the circumstances of this casé@ I make order directing the
state to pay hiin a sum of Rs.10,000/- (Rupcus ten thousand) as
rompensation and a further sum of ng.1000/- (Rupees one thousand)
35 costs ‘of this apnlication. In vies of the gravity of this incident
1 further direct the Inspector—Genoral of Police, who is the 5th

respondent to these proceedings, to cause a full inquiry to he made

as to w/ho were the officers responsible for inflicting the torture
thich I have held has beon'lnfllcted on the petitioner and to take
disciplinary action agalnst such officers. The circumstance that

this court cannot, on tue ‘matreial plaaed hefore it, bring home to

I R : ,
the 4 respondents the al]eJatlonﬂﬁfl"Aiainst them by Lhe petitigner

il not, in any "ay, 1nh1b1t a

y '”th guilt against them at
aquch ingquiry if furthc- material-j '

'to theirﬂiﬂonLlly as being
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