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C.F. Kirtisindhe - J

The Fetitioner is seeking for a mandate in the nature of a writ of certiorari which
quashes the decision of the l't andf or 2'd Respondent.s contained in the letter
dated 14.03.2018 marked as X6 and in the atternati';e for a mandate in the
nature of a writ of certiorari to quash that part of the ciecision or determination
contained In the aforesaid document marked X6 whereby the !'t andfor 2d
Respondents have indicated to the petitioner that,

i. The applicable surcharge wouid increase r.ip io S0% in the event that
the Petitioner fails to make the full payment which the petitioner has
been directed to pay within a period oi 12 rncnths from the date of
that letter and that
Legal proceedings would be initiated against the petitioner in the

nt that the Petitioner fails to make the entire payment as directed
ijn a periorl of L4 days from the receipt of that letter,

(

:ir

:company had recruited the 3'd Respclncent on a contract loasis
03.a7,1995 to serve the Petitioner cr:rnpany as an investigator.



The letter of appointment is rnarked as X1. The 3'd Respondent had signed the

retter of appointment and accepted it. The petitioner sl.ates that prior to signing

the said letter of appointment, the 3'd Responrlent had indicated to 'i:he

petitioner that he did not require EPF and ETF payrrrents at the end of his

employment, but instead he preferred the said payrneni's to be made directly by

the petitioner to him by way of a proportionate increase in his monthly take

home sa!any. The said letter of appointment ex'pressly provided as follows'

"No EFF oi' ETF benefits will accrue to this appointnieirt"'

According to the Petitioner, by the endorsement pl;rced on the document

marked Xta, the 3'd Respondent's aforesaid request pertaining to EPF was

approved by the Petitioner and the 3'd Respondent's mcnthly take home salary

was ciecided to be pnoportionately increased by the Peri[ioner in lieu of making

EFF and ETF contributions. The first phase of the 3'd Reispondent's employment

under the Petitioner Company came to an end wkren the 3'd Respondent

resigned from tlre service on 31.1"0.2006 as evidenccci i:y ihe letter marked X2'

Thereafter, the 3'd Respondent had rejoined the servicet ort Bth November 2'006

as evidenced by the retter of appointment/contract i"na rked x3. ln that letter of

appointmerr.t/contract of employment, there is a clause to the effect that the 3'd

Respondent will be enrolled as a member of the Emptoyees' Provident Fund to

which the 3id Respondent will contribute a minimurn of tA% of his salary per

month and the petitionerwillcontriloute a sum of t5%f rornthe 3'd Respondent's

monthly salary. There is another clause to the erffect that the Petitioner

cornpany will contribute 3% afthe monthly salary of che 3'd Respondent to the

3d ResponcJent's account in the Emptoyees' Trust Fund' The Petitioner states

, that there was no complaint by the 3'd Respondetnt against the Petitioner

Companyforthe period of the 3'd Respondent's first phase of employment' After

joining the services of the Petitioner company for the second time' the 3'd

Respondent'' second phase of employment had coire to an end on 27th May

Zol4when the 3'd Respondent had left the services of tlre Petitioner company'

After some time, the 3d Respondent had made a conrplaint to the Commissioner

of Labour concerning the non-payment of EpF by the petitioner companv.

Thereafter, the commissioner of Labour had held an inquiry regarding the
r' - j'.'.::-'r'i -:..*lj:*.i'-.,.

",+ileprrriptdi:ntiithrough 
one of his subordinates with tlre participation of the

0,,1#,i*;;rjiiJ#"Cohp*v. At the conclusion of the inquiry, the 2nd Resfondent who

ft.*,,",onu1red " tolitilat matter had ordered the Petiticlner to pay a sLlm of Rs'

,j i :65g'y2w&ttrs as t?i',b EpF contributions for the relevant period for the employment

1, '' ,,"Tih; ,lSr#dent. The 2nd ftcspondent had further clecicjed and notified the 
,,,1,.i;i-i
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Petition'er that in the event that the said some is rrot paicl within a period of 12
months, the applicable surcharge would increase irp to Sa%and in the event
that the Petitioner does not make the aforesaid payrnerr I wlthin a period af L4
days from the date of the receipt of the decision, lega! sreps would be taken io
recov€r the aforesaid sum of money. The Petitioner states that the aforesaid
decision or the determination contained in the letter marked X6 is illega I and/or
ultro vires and/or irregular and/or contrary to the principles of natural justice
and a decision which is in excess of the powers of the Commissioner of Labour
conferred by the Act No. 15 of L958 and a decision which adversely affects the
rights and legitimate expectations of the petitioner.

It is the case of the Petitioner that the Petitioner refra ined from contributing to
the EPF and ETF funds for the 3'd Respondent for the first phase of the 3'd

' Respondent's employment under the Petitioner Cornpany for the following
reasons,

t. The 3'd Respondent had indicated and expressly requested the petitioner
that he did not require EFF or ETF payments at the end of the employment
but instead he preferred the said payments to be made directly to him by
the Petitioner by way of a proportionate increase in his monthly take
home salary.

2. Thereu was an express agreement between the parties in the letter of
appointment marked )(1 to the effect that no EPF or ETF benefits will
accrue to the appointment of the 3'd Respondent"

3. The Petitioner in fact paid the 3'd Respondent, by way of a proportionate
increase in his monthly take home salary whai: i:he 3'd Respondent would
have otherwise received as the Petitioner's contribution to the relevant
EPF and ETF funds

The Petitioner states that the actions of the 3'd Respondent in preferring his
complaint/ctaim against the Petitioner is manifestly unjust and mala fide,The
Petitioner further states that the 3'd Respondent did not rnake any complaint or
a claim against the Petitioner for a period of more than tvyo years after leaving
the services of the Petitioner Company which is inclicative of the clear
k}g],ytedse 9f the 3'd Respondent of the aforesaid mari:ers and the genuineness

,r,5rd['ifh.e','P'etitt8ne.r's 
stance. The Petitioner states that the 3,d Respondent had

tr].9-r*nt to uqjtlstlv enrich himself and commit an injustice and a wrong to the
t"[il ,Petitioner. i; -

ii f s.,[ lt'l,&"R ?o?? ]
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The learned Fresident's Counsel for the Petitiorrer submitted that the 2nd

Respondent had failed to take into consideration the afr:rementioned facts and

circumstances when he made the determination marlced X6'

It was suhmitted on behalf o,f the Petitioner thal tlie 1't and/or the 2nd

Respondents have not made any determination on the Petitioner's stance' The

rearned president,s counserfor the petitioner submittecl ihat the determination

containecl in the letter rnarked x6 does not make any determination on 'fhe

stance advanced by the Petltioner at the relevant inq'"riry and does not make any

determination as to whether the petitioner in the circumstances pertaining to

the emptoyment of the 3'd Respondent ciuring the relevant period was liahrle to

rnake contributions undertheAct No. r.5 0f Lg58 (as arnerried) and if so, to what

extent.

The learned president,s counsel for the petitionei l'ras also submitted that irt

making a determination of the 3'd Respondent's claim, the L't and/or the 2nd

Respondents have taken into consideration irrelerrant matters and hearsay

evidence. ln the letter markecl LR1", written by one tVlr' Subasinghe who was

another employee of the Petitioner, Mf' Suhasinghe has stated that the 3'd

Respondent of this case had not agreed to accept att increase in his nronthly

wages !n lieu of making contributions to the relervant EPF and ETF funds'

Therefore, it^is the submission of the learned President's Counsel that when one

considers the entirety of the matters pleaded in paragraph 1L of the Statement

of Objections of the tr't, Znd and 4th Respondents, ic is clear that in making a

determination of the claim the l"'t andlor 2nd Respondents have talcen intc'

account the matters stated by the said subasinghe in the letter marked ltRl-'

when one peruses the decision marked x6 in totaiity one cannot come to the

concrusion that the second Respondent had taken intr: consideration rnatters

stated by Subasinghe in the letter marked LRl^. There is no reference to that

letter in )(6. There is also no reference to the petitioner's version in x6. The 2nd

Respondent had not rnade any determination orr the petitioner's stance.

Therefore, one cannot corne to the conclusion that the 2nd Respondent had

.,.takifririiiito.,consideration the petitioner's version. There is no docurnentary proof

1i,t8*:iil#tfr,A'ffi- 3,d Respondent had expressly requested the Petitioner and

i',,i;d;;lu'*,itihe did not require HpF and ETF pavments ar the end of his

i' 
"*otovr.m€fl.tUrtil,',rt.ud 

he preferred the said payrnents be made directly to:,"" ;, e1-.11p.lgypfl€.fttib.ptiinStead he pfetefreg tne sal0 pdyi]lcrrrts utr rrrdrrs L'r!\-ur'rv LU

., . I 14;-''by;a1i of prOprrtlonate irrrne ise ilr his monthly takc horne salary' Hourever,,,.iri,:r41,,, 
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(6)

when the 3'd Respondent signed and accepted the conditions in his letter of
Appointment marked X1 he was aware of the fact that no EpF or ETF benefits
will accrue to his appointment. By Signing that let'iei" c.,f Aopointrnent, the 3,d
Respondent had agreed to that condltion. The Petitionei- rnay have paicl the 3,d
Respondent by way of proportionate increase of his monthly take home salary
what the 3'd Respondent would have otherwise received as the petitioner,s
contrlbutions to EPF and ETF funds'but the decision of the 2nd Respondent can
be justified for the following reason

It is settled law that a mutual agreement between the employer and the
employee cannot override or supersede the statutory obligations imposed
under the Employees' Provident Fund Act no. L5 of 1g5B (as amended). ln the
case of B[an[<a Df,armonds (e*t] Ltd Vs Van EBs reported in ?004 (B] St-R 83.1.,
Wijetunge J has held as foltows;

"As negands the [[ab[t[ty to rmal<e aontrfibutfions tc tpie EllF, tfrere can he nu:
wafiver of aontnfihutf,ons hy agneememt hetween ernployen^ and ermployee as
section 16(1) of the ETF Act provides that "the employer of every employee to
whom this Act applies shalt, in respect of each ryronth during which such
emptoyee is employed by such employer, be liabie to pay in respect of such
employee, to the fund, on or before the last day o{'the succeeding month, a
contribution of an amount equal to 3 per centum of the total earnings of such
employee from his employment under such employer during that month,,.

ln that case the Lst Respondent employee had writtcn a letter to the Appellant
' company who was his emproyer and informed as foilows;

"Further, I wish to mention that as you are alreacJy making contributions
towards a Social Security Scheme outside Sri Lanka on expatriate officers, I do
not expect you to contribute towards EPF on ETF in Sri Lanka on my behalf.,,
However, the Supreme Court held that the liability of the employer to make
contributions to the ErF cannot be waived off by agreement between the
employer and the employee irrespective of the fact that the employer was
making contributions to a Social Security Scheme outside Sri Lanka.

,,ffi$ "i'iilIi;\
lir.'fr)qhdleffil=amfi<a Mlanflne servflces (Fvt] Ltol vs snt r.ari-rka ponrs A\*rhorf,ry An,eI

{", i' o-tlrers rbpor(ed in (2005] 3 sLR 60, siripavan J (as he then was) held that the
?i ,i i.l
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s.tatute berng superior refrects the wiil of the regisrar:*rr: i:nd takes priority over

a private arrangement. rn that case the Fetitioner sotrght to quash the licenses

issued by the vlinister of Fower and Energy under the provisions of Act no' 33

of 2002 to the 4th and Sth Responden'ts' A eUF agreemefi't was entered among

the petitioner, 1,t Respondent, 3'd Responde.l itl the Secretary to the Treasury

acting for and on beharf of the Government of sri Lanr<a. The government had in

terms of the cuF agreement covenanted, promised and undertaken that all

bunkers/ nnarine fuel handled and transBorted wilhin the Port of colombo

should be handled and transported using the cuF' Siripavan J held that as the

impugned licenses were issued in terms of the provisions contained in section 5

of the Act no. 33 of *oo?the powers of the Minister ets contained in the Act

cannot be taken away by the euF agneement. The stature being superior reflects

the wi, of the regisrature and takes priority over the clir agreement' The ratia

decidendiin that case appries to this case as weii and therefore the statutory

otrligations lmposed by Ennployees' Provident Funrl Act no' t5 of 1958 (as

amended) on the employer cannot be waived off by any private agreennent

between the emproyer and the emproyee. The statut. being superior:tbkes

priority over such private agreement' Therefore' the fletitir:ner companv is liable

tocontributetotheEPFandETFfortheservicesrendereciirythe3'dRespondent
and the 2nd Respondent has come to a cori.ect ccnciuision in respect of that

matter. n

Therefore, the Petltioner cannot complain that the deciEir'in marked )(6 is ilHgal'

,i,t, ,,t-;and contrary to the principles of natural jusitice'

The Fetitionen states that the decision of the 2nd Respr:ndent marked X6 is in

clear contravention of the Petitioner's statutory righls and in excess of the

power of the Znd Respondent. Section 28 otthe Act No' 'LS of 1958 (as arnended)

reads as follows:-

,,Allclaims to benefits shall be deterrnined by the comrnissioner or by any officer

authorized in that beharf by him and the determination of the commissioner or

such officer shall, subject to anv decision on an :1p:'l Tii::Tinst 
such

ation in accordance with the provisions of this Act, be final.,,

is clear that Section 28 of the Act exPresslY recognizes that anY

is subject to anY decision on an
made bY the Commissioner

gainst such determination'



[sr

Section 29 of the Act provides as follows:-

(L)Any person aggrieved by any determination made under Section 28 may
appeal from such determination to a Tribunal of Appeal constituted in the
prescribed manner and the decision of the -Iribunal on such appeal shall,
subject to any Order which the Court of Appeal n rely make on appeal nrade

,from such decision in accordance with the proyisions ot'subsection (2)of this
section, be finat

(2)Where the commissioner or any party to an appeal made to the Tribunal is

dissatisfied with the decision of the Tribunal on such appeal, the
commissioner or that party may, by written petition in which every other
party to the appeal is mentioned as a respondent, appeal to the Court of
Appeal from that decision on a question of law. The Petition of Appeal
should state the question of law to be argued, shall ioear a certificate by an
attorney-at-law that such question is fit for arljutlication try the court of
appeal, shall be presented to the Tribunal by tlie appellant within twenty-
one days after the date of the Tribunal's decision fronr which the appeal is
preferred, and shall be accompanied by a sufficienI number of copies for
servlce 0n each of the persons mentioned as respondents. Every such
petition of appeal shall be accompanied by the 6rrescribed fee.

1r

subsections 3, 4, 5, 6 and 7 of section zg lay down the procedure in A\ppeal to
the Court of Appeal.

Therefore, Section 29 ofthe Act grants the Petitioner an express right of appeal
against the decision of the 2nd Respondent and the Petitioner has more than one
right of appeal.

It has loeen submitted on behalf of the Petitioner that the petitioner has been
granted a statutory right of appeal and the Petitioner is entitled as a matter of
law to prefer such an appeal. lt is the duty of the relevant minister to make

".Se8#Jf,l;1ffi".jn 
respect of the Tribunal of Appeal referrerJ to in Section 29 and

,{i#d{ii:ii6ii'tli6nrnj,nister has in fact consrituted the t-riburnat of Appeat or nor, is

,1{te.pevond 
the corifirol of the Petitioner. Therefo re, it is the submission of the

Jri l'learned Presidehtl's Counsel for the Petitioner that rhe 2rd Respondent actecl

t . LfllJsfHltfl 
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uvifier, irrutionJi, un, 
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statutory rights anc; legitirne!.g e[p-e--c!qtjqnl ryhgl.J!g=?'lRe:p91{9I!Il{e ]l-t: '-

(i) rn the eveii r ihat ilre 0.r,,,"r.r failq topqo?ffit*;"i;fiv*ln-n a p*iia'.-'

of 1)-moirtlrs, tha'cthe apnlicatcli: surcharge'woyl{ increaie up to 5(J%'

...-:. 

l'"'l 
'

aid
(ii) ln the event that the Petitioner fails to pay the'sajd sunr witkrin a period

L4 days iionr the receipt of X6, that tegat steps would be taken against

the Petil-:i;rrer.

Therefore,-it has l',een sUbi.mitte{ on behalf of the Petitioner' t'hat*untii !ll::

Petitioner is permit'f id t'o:,exe-ejieitsstatutory right oJ aqpell-and subject to tlic:

outcome of such ippeaii no surcharge can be imposrlri on the Petltioner and-ne-

legal steps can be til<en against the Petitioner.

tt is common gi'ci-iirc tliat a Trilcu6al of Appeal in terms of Section 29 is not in

existence anci it n,.; noi been constituted. Therefore, the Petitioner is not in a

position to exrrci:: its statutory right of appeal expressly provided tci it bir

Section 29 of the A,,:r. Ttrerefoi"e, some prejudice is caused to the Petitionet 11rt)

the statutory right of 'rhe Petitioner is in violation. The Petitioner can aiso

legitimately e>iiieci ic exercise that right of appeal and as there is no appeai

tribunat in existence, the Petitioner's legitimate expectations are also in

violation. The qr.ir,:s*iicn that has to be decided by this court is whether a

substantial prejudir.e is caused to the Petitioner which warranis the intervc-:ntioI

of this court by way of an oi'der in the nature of a writ of certiorari.

;;;;r u-p.ssistant eormmlssioner of Agranian Seu'vlees,

(

tn the case oi

RatnaPura L5:, ':, -. I i ?ii, F.N.D. Jayasuriya J observed as follows:-

,,1 hold thai. thc p,: iiioner who is seeking relief in:an at)plicetibn for the issue rf

a wfitit of certiici';r,"i :s riot entitleqi to relietas a miitterof cOUrse, sS d ffi€tter o['

right or as a mattei- cf i.outine. Even if he is entitled to relief, still the court has a

discretion to deny !.rii'ir relief having regard to his corir-iucU delay, laches, waiver',

submission tc jui'is.ii.:.-irrr -are ail valid impediments which stand against tht:



(ru)

't In the case of tsest-Fqotwesq,{p.![}_1,[D and Two @thers v Aboosalty, Forrmer
lVtrinister of Labour and Voeat[ona[ Training and @theri tger esumlsz,T-ND.
Jayasuriya J held as fol[ows:-

"The remedy by way of certiorari cannot be made use of to correct errors or to
substitr-lte a ccrrer.;i; orcJer ior a w-riing order......Iuciicial Review i:; i,actrica![y
different from the system of appea!s. When hearing an apliea! the court is
concerned with the merits of the decision under appea!.....but in judicial review
the Court is concerned with its legatity. On appeat, the question is right or
wrong? On review, the question is lawfut or unlawful? Judicial Review is a
fundamentally different operation. lnstead of substituting its own decision for.
that of 'sorne other body, as happens when an appeal is allowed, a court on
review is concerned only with the question whether the act or order under
attack should be allowed to stand or not,,.

ln the landmark judgment of SinnetannbyJ in F"5. Eus eornpany [--F'D v ftfi6nrbers
and Seffetary of eeylon Transpont Board 61 NLR 4gt, it was held that ,,A

i prerogative writ is not issued as a matter of course and it is in the discretion of
: . court to refuse to grant it if the facts and circurnstances are such as to warrant: a refusal. A writ, for instance witl not issue where it would be vexatious or futile,,.

It was further held thus: - " ...... the Court should atso take into consideration the
disastrous consequences of granting a writ,,.

Although a Tribunal of Appeal is not in existence and there is a lack of an actua!
Appellate Procedure despite a right of appeal being provided by the n.t, it (

easufr 'stantffi ejudieeto-tMet itioner-f ortte-f€+bilriffi
Despite the Tribunal of Appeal, still there !s an appellate procedure to the
Commissioner under Section 46 at the Act. Section 46 reads as follows:-qS1.-i;.:;-:1ca1..{r.6-.f.;.;,=....',.:;- r,.'=-.,....=.-.-..---.;, - -;-*;;:t"r:,-..r] ,..-":, 

--'1 ---:::.-_'_' -- '"'
"a u;i;,;ii*rtia^il**J ffi; ;r;;; i, :ar'ira'A;i "bt 

;ny dmicer may be
reviewed by the Commissioner within a period of one month from the date of
such determination".

lf the Petitioner was dissatisfied with the determination of the 2nd Respondent,
theqP,fllt,iiQ,,L,g##rd every opportunlty to make an application to the
"'r''i\'"t;

,#ni,pitlionerto.teview that determination. tt !s also open to the petitioner to
/'ti'0h-6'llenge such d.eigr,. ination by way of a writ of certiorari as the petitioner hadii adne1ffififfi.#$n if a Tribunat of Appeal is in existence, there is a secondii'lIcr''rt \ *h ,t1 li
it 

t"". 'r*,*, 
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appea[ to rhe court of Appeal,ql{ q1o_w_ t!ie_ Pglltio_rygr is there. T!'clulg.!q__ong_.._ . -,.-- .. _

cannot saii that the Petitioner was rnateriallylsubstantially prej0cjiced h4lthe - . ' " t ,'-'

non-existence of the appellate procedure laid down by the Act. The non-

e><istence of the appeltate procedure laid dorrun by the Act is onepf thdjwiatters

wiii aiso considertne pi"oioabie c*risequeric'es ci gr"arrii,q the:v';iit,.iti ihis eabe,' 
I as diii"stro s--tt':':;- '' ""'',-. ihe consequences'of gpantEng the writ can onty b"e desefibec - . .

would affect the rights of severaI thousands of emplciyees whp'will lose the

;rr*;;iiul, '*;;;;;*,riot and rrr benefits ungelrhe-pr:oylsions of the ! '

Therefore; in those circumstanees, even if the gr:ounds,on whleh the"application

is made are valid and a substantial prejudice is caused to the Petitioner because

of the non-existence of the appellate procedune, no court would exercise lts

discletion [n favour of the Petitioner.

The next question that hasto be taken up fon consideration is the detay on the

part of the Petitioner. in invoking the jurisdiction of this court. The 3'd

Respondent has iaken up tlris objectlon !n hls statement of objections afthough

the L't, 2nd and 4th Respondents have not taken up this cb.!ection... The Znd

Respondent had made the determinatlon contained in X6 an 14.fr3.2018. The

Fetirtoner has fited this ,eet;;;;- "- 
tn.tr.zCIt8 more'chan 8 rnonths after the

deterr:nlnatlon. The Fetitioner had stated that he did not make this application

sooner as it was attempting to obtain a certlfied copv of the entire proceedings

of the refevant inquirY.

ORe cannot expect a person to take more than 8 rnonths te ohtain a certified

- - --=eop-f of -rhE-p'roeec-din-gf T@ nc -

de]ay of. nrore than I months cannot be excused and that factor will go against

the Petitloner in exerc[sing ihe discretion of this court. . . ..

For the af,:rementioned reasons, uie refuse to nnake an order in the nature of a

also refuse to lssue an order in the natune of a writ of certlorar! vrrhich quashes

itiated against the Fetitlonen in the event that the

[!nat,B-art of the decision in,the said tetter nlarked X6 whereby the t't and/or Znd

.,,,'|,ffi:{;tjt6U*g5*1.rave indieated to-tlre t}etltio,ner,-l:ira:i,r.he apfuticatile surcharge

5'\,,"{oiouid,in.r'e.ffip to s0% [n the event that the Fet[tioner fails to make the futt

Li
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",-.,'.'r',{i'
'i-ri. l i;j-

..,..-..': FetitionerJaitrs to makq.the g$!i19 p_ai{me-nt qg d[i.gcted
days from the receipt of the letter X6.

Application is dismissed wur.hout costs.

within _a perio_d of 14

.',,,.14,:1!-.n!i ..' 
':1 .

lVlayadunne Corea - J

lAgree

Judge of the Court of Appeat

Judge ot the eourt of Appeat

31 MAR,ry?z

{.e. } r

ll""or,,J

and filed of record in C. A. No.

Fhoto copcl. by : sb?.-,

Compared by : fugpL',
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